H. RANCHO Pl STACH O
| BLA 97-561 Deci ded March 29, 2000

Appeal froma decision of the Phoenix (Arizona) Held Gfice, Bureau
of Land Managenent, assessing trespass danages. AZA 29468.

Affirned.
1 Material s Act--Trespass: General ly

Renoval of boul ders beyond t he anount s aut hori zed
by contract and after expiration thereof is
intentional trespass when there is evidence of a
reckl ess disregard for the expiration date and
guantity limts of the contract.

2. Apprai sal s--Materials Act--Trespass: General ly

An appraisal will not be set aside unless an

appel l ant shows error in the nethod of appraisal or
shows by convi nci ng evi dence that the value is
excessive. Were BLMattenpts to i npl enent the
conpar abl e use net hod of val uation by using a
naster appraisal, the Board wll uphold the BLM
deci sion where the record contai ns suffi ci ent
detail to showthat the specific material at issue
nat ches the representative material .

APPEARANCES  Joe V. Andersen, Phoenix, Arizona, for H Rancho A stachi o;
Rchard R Geenfield, Esq., dfice of the Held Solicitor, US Departnent
of the Interior, Phoenix, Arizona, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

H Rancho R stachio (Appellant or A stachio Valley Farns), through
its agent Joe V. Andersen, has appeal ed an August 1, 1997, decision of the
Phoeni x (Arizona) Held Gfice, Bureau of Land Managenent (BLM, notifying
J. Vance Andersen that he had "commtted an act of wllful trespass by
renovi ng boul ders up to three years after expiration of [naterial] contract
AZA-24566." (Decision at 2.) That trespass occurred on the SE3 of sec.
28, T. 11. N, R 6 W, Yavapai Qounty, Arizona, and i nvol ved
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473 tons of material. 1d. at 1-2. The decision al so found that Appel | ant
had "coomitted an act of innocent trespass by renoving [60 tons of] mineral
material from private land where the mneral estate resided in the Federal
Governnent at Lot 2, sec. 28, T. 11 N, R 6. W, Yavapai Qounty, Arizona,
on January 12, 1996. 1d. at 2. BLMassessed Appellant a total of
$17,433.43 for the willful and innocent trespasses, and denanded paynent
wthin 30 days of receipt of the decision. 1d. at 3.

Joe V. Andersen signed contract AZA 24566 on June 15, 1990, as
General Managi ng Partner for Pistachio Valley Farns to renove 2,000 tons of
boul ders fromthe SE3 of sec. 28, T. 11 N, R 6 W The contract expired
on June 14, 1991. (Gontract, sec. 6.) The contract was nade under the
authority of the Materials Act of 1947, 30 US C '' 601-604 (1994), and
the regulations at 43 CF. R Part 3600. Section 1 of the Materials Act of
1947 aut hori zed the Secretary of Interior, "under such rul es and
regul ati ons as he may prescribe, [to] dispose of mineral naterials
including * * * stone * * * on public lands, if disposal * * * is not
ot herw se expressly authorized by law"” 30 US C ' 601 (1994).

BLMappl i ed Arizona |awto cal cul ate the anount owed on the 473 tons
renoved i n Novenber - Decenber 1994 fromthe SE3 of sec. 28 in w | ful
trespass. 1/ Uhder Arizona state statutes, wllful trespass nay be
assessed at triple the damages to the owner. Thus, after BLM det erm ned
that the fair narket val ue of the boul ders was $10 per ton, it nmultiplied
that value by the 473 tons renoved. It then assessed trebl e danages to
arrive at a figure of $14,190. BLMthen added interest for 2 years
calculated at 5 percent sinple interest on a yearly basis fromthe date the
boul ders were renoved. This resulted in a calcul ati on that P stachio
Valley Farns owed $15,644.47. (Decision at 2.) Additionally, BLM
determned that Appellant was |iable for costs incurred by BLMas a
consequence of the trespass. These administrative costs were cal cul ated as
$375 for a customflight for an aerial photographer, and | abor costs at a
geologist's hourly rate plus adjustnents ($45.22 per hour for 18 hours) for
atotal of $1,188.96. 1d. BLMthen cal cul ated the val ue of 60 tons
renoved in innocent trespass in Lot 2 of sec. 28 cal culated at $10 per ton
for an additional $600. Thus, the final total of trespass danages and
admni strative costs was $17,433.43. 1d.

Inits Satenent of Reasons (SOR and Reply, Appel | ant does not
appeal the determnation that there was a trespass, but it does deny that
it coomtted awllful trespass wth respect to the 473 tons of mneral
naterial s renoved fromsec. 28 in Novenber-Decenber 1994. It asserts that
it thought it was still operating under the initial contract wth respect

1/ The Aug. 1, 1997, decision appeal ed fromerroneously states that the
Wl lful trespass of the 473 tons fromthe SE3 of sec. 28 occurred in
Novenber - Decenbber 1996. This date shoul d be 1994, vice 1996, based upon
the record, the July 12, 1996, initial letter to Appel l ant concerning the
trespass, BLMs Answer at 5, and Ex. Dto BLMs Answer.
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to the anounts renoved, and naintains that its buyer had not givenit a
report of the tonnage. (Reply at 1.) Appellant al so chall enges BLMs
valuation of all the boul ders renoved in trespass, arguing that they shoul d
have been assessed at the $1 per ton value set out in the contract. (SR
at 1.) Appellant maintains that the 1994 apprai sal that BLMrelied upon in
determning the val ue of the boul ders was "unl awful, unfair, unjust and
discrimnatory and done wthout due process of law" 1d. 2/ It naintains
that the apprai sal shoul d have taken into account the increased distance
and difficulty of travel and extraction for boul ders on H Rancho

P stachio' s land, as conpared to other locations in the area, as well as
the fact that access to the | ocation was across private property, which
required a financial arrangenent wth the fee owner. 1d. Appellant argues
that people affected by the apprai sal shoul d have had the opportunity to
provide input to the valuation of the boulders. FHnally, it contends that
other identical areas wth |ike boul ders "had just been determned to be of
no val ue and given to Little Horse Ranch for $200 plus the initial fee."

|d. at 2. 3/ Appellant has submtted a portion of the ctober 25, 1990,
BLM"Mneral Potential Report for Gonveyance of Mneral |nterest
Application fromthe Little Horse Ranch" prepared by BLMnini ng engi neer
Robert F sk (the A sk Report). 4/

Inits Answer, BLMargues that the 1990 FH sk Report relied on by
Appel I ant was not cont enporaneous W th the 473-ton wllful trespass or the
60-ton innocent trespass, nor did it conply wth accepted apprai sal
standards. BLMcontends that H sk was not an apprai ser and that his 1990
report assigned a val ue using a 1988 Regi onal Apprai sal, whereas the 1994
apprai sal was prepared by a Gertified General Apprai ser and reviewed by the
Chief Sate Appraiser. (BLMs Response to Appellant's Reply at 10.) It
asserts that the 1988 Appraisal "was outdated by 1994 when BLM had
indi cati ons of changes in the value of boulders.” 1d. BLMpoints out that
43 CF.R ' 3610.1-2(b) states that "[t]he authorized of ficer shall
reapprai se mneral naterial s disposed of under this part at intervals of
not less than 2 years and shall adjust the contract unit price
accordingly.” (Answer at 10.)

2/ The official title of the so-called "1994 Appraisal " is "Mrket

Anal ysis for Qurface Boul der Mneral Sales Geeurring Wthin the Phoeni x
Dstrict - BLM" As both parties refer to it as the 1994 Appraisal, so
w Il this Board.

3/ Thisis areference to a mneral conveyance to Little Horse Ranch
Linmted Partnership for $200 after BLMdeternined that the |ands had no
mneral values. Patent issued on Mar. 22, 1993. (BLMAnswer at 10, fn.
7.)

4/ The F sk Report was prepared on Gct. 25, 1990, to assess the mineral
pot ential for |ands under consideration for conveyance of the mneral
interest. A Jan. 20, 1993, addendumto the H sk Report, authored by Paul
J. Buff, concl uded that the boul ders on two of the parcels (parcels 1 and
3) had no commercial val ue and those on parcel 2 had an in place val ue of
$L/ton. The report did not state where it obtained that value. However,
neither the Hsk Report or Buff addendumhas any rel evance to the question
of the value of the boul ders at issue here.
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Ve first address Appellant's Mtion to O smss based upon the claim
that the BLMdeci sion naned a wong party. Appellant identifies J. Vance
Andersen as an attorney who had only lately started to represent his
father, Joe Vance Andersen, who is the agent for H Rancho R stachio. BLM
sent the decision to "J. Vance Andersen, 7830 N 23rd Ave., Phoenix, AZ
85021." It was delivered there on August 15, 1997, as shown by a postal
Donestic Return Receipt inthe record. In addition, on July 12, 1996, BLM
sent a certified letter to J. Vance Andersen, at 7830 N 23rd Avenue,
Phoeni x, AZ 85021, warning that contract AZA 24566 had expired on June 14,
1991, and that any renoval of boul ders beyond that date or in excess of the
contracted anount was consi dered trespass. Neither J. Vance Andersen nor
Joe V. Andersen inforned BLMthat this address or sal utation was incorrect.
5/

Thus, it is clear that Appel |l ant recei ved correspondence addressed to
Joe V. Andersen at that address and used that address for natters regardi ng
B Rancho Ristachio. It is also clear that Appellant was not prejudiced as
tinely notice of appeal was filed. Ve find no naterial error in the
identification of Appellant's agent in the decision, and deny the notion to
di smss.

Qur resol ution of the trespass issues, to include the val ue of
boul ders subject to the willful trespass determination by BLMin this case,
is controlled by our prior decision in H Rancho R stachio, 147 |1 BLA 205
(1999), and the regulations at 43 CF.R Part 3600. In H Rancho
P stachio, supra, Appellant there sought conveyance of the Federal | y-owned
interest inthe salable mnerals in 453 acres wthin secs. 28 and 33, T. 11
N, R 6W, Glaand Salt Rver Meridian, Yavapai QGounty, Arizona. 147
IBLAat 205. In that case, Appellant sought to acquire the mneral estate,
reserved to the Lhited Sates in 9 sections, in order that it coul d devel op
the surface for nonmneral purposes. The basis for Appellant's application
under the Federal Land Policy and Managenent Act of 1976, 43 US C
1719(b) (1994), was that there is no known mneral value for the land, and
that devel opnent of the surface is a nore appropriate and beneficial use of
the land than mneral devel opnent. 147 IBLA at 206. Wsing the 1990 H sk
Report, Appellant clained the mneral estate had no value. 1d. at 207.

The Board determined, however, that (1) Appellant's history of
renovi ng and sel ling boul ders fromsecs. 28 and 33 di sproved any ar gunent
that they had no mneral val ue and di sproved any notion that they were
unaccessi bl e; (2) because the boul ders had val ue, the mineral estate coul d
not be

5/ Mreover, aJ. Andersen net wth a BLMgeol ogi st on Aug. 15, 1996, to
di scuss contract AZA-24566. The geol ogi st prepared a nenorandumto the
file recording the neeting. That nenorandumnoted "Joe Andersen' s" phone
nunber as well as that of his son's office. There is no reason to note the
son' s phone nunber except as a way of contacting Joe V. Anderson in regard
to the contract.
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conveyed; (3) the Hsk Report relied upon by Appel lant pertained to Little
Horse Ranch for a previous patent and not the tracts for which B Rancho
P stachi o was seeking the mneral estate; and (4) Appellant only decided to
apply for the mneral estate when BLMraised the royalty rate from$l to
$10 per ton. 1d. at 208-09. That decision held that the 1990 F sk Report
cited by Appellant had no rel evance to the val ue of mnerals on different
lands at a later tine. 1d. at 209. The Board further stated: "The
mneral val ues question, however, nust be anal yzed in light of current
narket conditions. See 60 Fed. Reg. 12710 (Mar. 8, 1995). BLMwoul d have
violated its statutory and regul atory responsibilities if it had
nechanical |y applied an earlier mneral report * * * regardl ess of current
conditions.” Id.

These findings are directly relevant to the issues before the Board
inthe instant case. Having determned in H Rancho A stachi o, supra, that
the H sk Report was not contenporaneous wth, or relevant to, Appellant's
sal e of boul ders fromsecs. 28 and 33 in that case, we |ikew se find that
the H sk Report, and the 1988 apprai sal, are wthout application here. 6/

Equal ly significant, clains simlar to Appellant's current argunent,
that the 473 tons of boulders it renoved in trespass are | ess accessibl e
and nore difficult to extract and haul because of distance and private
property constraints than the conparabl e sales in the 1994 apprai sal, were
addressed and decided in H Rancho P stachio, supra. That decision found
the nonaccessi bility argunent that Appellant nakes before us, as it relates
to value, to be wthout nerit when the boul ders were shown to be accessibl e
by the fact that Appellant accessed and renoved them 1d. at 209. W
simlarly find that Appellant’'s actions in accessing and renovi ng the 473
tons of boul ders here despite the transportati on and di stance requirenents,
absent any evi dence of costs submtted by Appellant to the contrary,
reflects that the in-place val ue of $10 per ton established in the 1994
apprai sal was not unreasonable. Nor are we persuaded by Appellant's
argunent inits Reply concerning the fracturing wthin the renai ning, and
thus unaccessed, boul ders within secs. 28 and 33. See Reply at 5. The
condi tion of boul ders not selected for renoval by Appell ant can hardly be
conpared wth those sel ected and sol d.

6/ In H Rancho R stachio, supra, Appellant was concerned with mneral s on
453 acres wthin both secs. 28 and 33, T. 11 N, R 6 W, Gla and Salt
Rver Meridian, Yavapai Qounty, Arizona. 147 IBLA at 205. sing the 1990
H sk Report, Appellant clained the mneral estate on both of those sections
had no value. 1d. at 207. Thus, while the trespasses in this case
apparently occurred only in sec. 28, Appellant and BLM apparent|y agree
that the val ue ascribed to the boul ders in sec. 28, and in the adjacent

sec. 33, is equivalent. For this reason, it is not inappropriate for BLM
to use conparabl es fromsec. 33 to determne val ue for boul ders renoved
fromsec. 28.
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[1] Mneral naterial trespass is prohibited by 43 CF. R ' 3603.1,
whi ch states:

Except when aut hori zed by sale or permt under |aw and
the regul ations of the Departnent of the Interior, the
extraction, severance or renoval of mneral naterials from
public lands under the jurisdiction of the Departnent of the
Interior is unauthorized use. Uhauthorized users shall be
liable for danages to the Lhited Sates, and shall be subj ect
to prosecution for such unlawful acts (see subpart 9239 of this
title).

Uhder 43 CF. R ' 9239.0-7, unauthorized renoval of mneral naterial from
public land constitutes an act of trespass for which the trespasser is
[iable in damages to the Lhited Sates. Bolling Gonstruction G., 125 | BLA
303, 306 (1993); Frehner Gonstruction (., 124 IBLA 310, 312 (1992); Qurtis
Sand & Gavel ., 95 IBLA 144, 161, 94 1.D 1, 10 (1987).

Appel l ant admits that the 473 tons of boul ders were renoved after
Aoril 5, 1994, the date the 1994 Appraisal was signed. See Reply at 2,
admtting erroneous statenent in SCR The record al so reflects that BLM
enpl oyees observed the Appel | ant renove 60 tons in trespass fromprivate
land in which the mneral estate was owned by the Federal Governnent on
January 12, 1996. Appellant has not chal | enged this determnation.
Section 6 of the contract states that it "shall expire one (1) year from
the date of approval unless an extension of tine is granted.” The contract
was effective June 15, 1990. Therefore, it expired on June 14, 1991,
absent the grant of an extension. There is no extension noted in the case
record nor does Appel lant contend that any extension was granted. Thus, it
is clear that the contract expired before the boul ders were renoved.

Appel lant states that it thought it was still operating under the
initial contract wth respect to the 473 tons and its buyer had not given
it areport of the tonnage. (Reply at 1.) However, Appellant signed the
contract and is presuned to know when it expired. Mreover, regard ess of
when the contract nay have expired, it authorized renoval of no nore than
2,000 tons of boul ders. (Gontract, sec. 2.) @nsequently, any anount
renoved above those 2,000 tons was w thout authorization by permt or sal es
contract.

In his decision, the Held Manager concluded that by Appellant's
continued operations after the expiration of contract AZA 24566 and because
of Andersen’'s previous know edge of the contracting process, it constituted
awllful trespass. (Decision at 2.) He then assessed damages for wl|ful
trespass in accordance wth the Sate of Arizona statutes, which provide
for treble damages for wllful trespass. Arizona Revised Satutes ' 37-
502. Application of state lawwas in accordance wth 43 CF.R ' 9239.0-8,
whi ch provides that the "rule of danmages to be applied in cases of * * *
[mneral naterials] trespass * * * wll be the neasure of danages
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prescribed by the lans of the Sate in which the trespass is conmtted. "
See Mason v. Lhited Sates, 260 US 545, 558 (1923); Frehner Gonstruction
@., 124 I1BLA at 312. Thus, BLMwas right to apply state [awin

cal cul ati ng danages.

BLMs concl usion that Appel |l ant had know edge of the contracting
process is supported by a print-out in the case record show ng Joe Andersen
and J. Vance Andersen as being either a party to or agent for a party to
four other mneral nmaterial sales contracts (AZA 024477, AZA 024488, AZA
029036, AZA-029468). General |y speaki ng, when a person knew or shoul d have
known that the trespass was occurring, failure to take reasonabl e steps to
prevent trespass justifies a finding that the trespass was wllful. See
Hol | and Li vest ock Ranch, 52 I BLA 326, 347, 88 |.D 275, 287 (1981), vacated
on other grounds, Holland Livestock Ranch v. Lhited Sates, 543 F. Supp.
158 (D Nev. 1982), aff'd, 714 F.2d 90 (S9th dr. 1983) (grazing trespass);
Muntain States Tel ephone & Tel egraph G., 34 IBLA 154, 156-57 (1978). If
Appel ant did not know 1t shoul d have known, that excess boul ders were
bei ng renoved and that the renoval was wel |l after the contract had expired.

Frehner Gonstruction G., 124 |BLA at 315-316. Thus, we concl ude that the
trespass was the result of a reckless disregard of the expiration date and
quantity limts of the contract and was therefore wllful. Bolling
Qonstruction ., 125 IBLA at 307. The FHeld Manager correctly applied the
[aw I n assessing trebl e danages.

As noted above, Appellant's main challenge is to the 1994 Apprai sal
on whi ch BLMbased its decision that the boul ders shoul d be val ued at $10
per ton. 7/ Apart fromthe issues of the applicability of the H sk Report
and nonaccessi bility clains, determned by our prior decision in H Rancho
P stachio, supra, we address Appellant's contention that the val ue of $10
per ton established by the 1994 Appraisal is in error and that BLM
inproperly failed to consult it in establishing the in-place val ue.

[2] Aparty challenging a BLMappraisal is generally required to
show error in the nethodol ogy used in determning fair narket val ue "and/ or
that the val ue assigned to the land or commodity exceeded its fair narket
value." H E Hiunew ||l Gonstruction G., 137 | BLA 101, 107 (1996), citing
London Bridge Broadcasting, Inc., 130 IBLA 73, 77 (1994); see R chard
Gnnie Nelson v. BLM 125 I BLA 353, 358 (1993). "An appellant is nornal |y
required to submt another appraisal in order to present sufficiently
convi nci ng evi dence that the charges are excessive." See KSH, Inc., 120
| BLA

7/ BLMalso argued inits Answer that Appellant is attenpting inproperly
to appeal the 1994 Appraisal and contends the tine for appeal has expired.
V¢ disagree that Appellant is attenpting to appeal the appraisal.

Appel  ant nust chal | enge the apprai sal BLMrelied on to determne the val ue
of the boulders if it isto carry its burden of proof. Mreover, Appellant
was not adversely affected by the 1994 Appraisal until BLMused it to val ue
the boul ders. See The Bittsburgh & Mdway Goal Mning G. v. CBM 140 | BLA

105, 110 (1997); 43 CF.R ' 4. 410(a).
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266, 267 (1991), citing Hgh Gountry Gonmuni cations, 105 I BLA 14, 16
(1988); but see Lone Pine Television, Inc., 113 I BLA 264, 266 (1990)
(setting aside and remandi ng a BLM apprai sal even t hough appel | ant had not
done an i ndependent apprai sal, because it had nade a "conparison” that

rai sed "significant questions” concerning the accuracy of the BLM

apprai sal ).

The obj ective of the 1994 Apprai sal was to devel op a fee schedul e for
| andscape boul ders sold frompublic lands. (1994 Appraisal, "Appraisal
Review Satenent™ at 1.) It was prepared in connection wth a proposed
sale of boulders in E2 N8, sec. 4, T. 10 N, R 6 W, which is south of
Appel lant's land. No one site or material was val ued, "rather the typical
royalty rate, to the extent it can be determned, [was] sought." 1d. 8
BLMadmts that it cannot use a nmaster apprai sal to establish the val ue of
nmaterial s "wthout naking a thorough conparison of the various factors
considered in appraising the representative material." (Answer at 7-8,
citing Rchard C Nelson, 129 |IBLA 316, 326 (1994).) Hbwever, it argues
that the representative material in the 1994 Apprai sal natched the naterial
at issue here. (Answer at 8.)

The conparabl e transacti on net hod of apprai sal used in the 1994
appraisal is the preferred nethod where there is sufficient infornation
regardi ng such transactions and appropriate adjustnents are nade for any
di fferences between the subject transaction and other transactions in terns
of relevant factors affecting fair narket value. See Rchard C N el son,
129 IBLA at 325. In earlier cases we have noted our discomiort wth BLMs
reliance on a naster appraisal. However, such apprai sal s have been
permtted where the apprai sal contains sufficient information to permt a
party to chal |l enge the accuracy of the data on appeal, as well as a
neani ngful review by the Board. Questar Service Gorp., 119 IBLA 65, 68
(1991); Lhion Pacific Railroad ., 114 IBLA 399, 403-04 (1990).

The 1994 Apprai sal recogni zed that fair narket val ue could "vary from
siteto sitein the sane general |ocation due to factors such as quality
and quantity of rock, mning and transportation costs and other rel evant
factors.” (1994 Appraisal, Apr. 5 1994, MenorandumfromSaff Apprai ser
to Review Appraiser.) Therefore, the appraisal provided a range of val ues
that could be adjusted for site specific conditions rather than a specific
dol lar figure. 1d. The appraisal included 34 boulder naterial sales in
the BLMPhoeni x Dstrict. The location of each of the sal es was provi ded,
as well as nanes of |essors and | essees, the transaction date, type of
naterial, and the royalty and/or contract rate. (Appraisal at 2.) 1In
addition, there were explanatory renarks for each sal e, includi ng whet her
the price was adjusted for access probl ens or road construction. Thus, the
apprai sal provided sufficient information to permt Appellant to chal | enge
the accuracy of the data.

8/ The appraiser explained that "mneral rights 'royalty' is generally a
conbi nation of rent and depl etion paynent."” (1994 Appraisal at 10.)
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d the 34 sales reviewed in the 1994 Appraisal, BLMidentified sal e
Nos. 2, 13, and 14 as conparables. Al three conparabl e sal es were
identified as being for surface mned boul ders fromthe Joe V. Anderson
ranch on the northeast side of the railroad in portions of secs. 8 9, and
33, . 11 N, R 6 W Sale No. 2 had a transaction date of 1988/ 1989 and a
contract rate that ranged froma start-up rate of $2.17/ton for raw
naterial to $10/ton adjusted rate "plus road cost credit.”" Sale No. 13 had
a transaction date of ctober 1993, wth an adjusted rate after doi ng road
construction of $10/ton. Sale No. 14 al so had a transaction date of
Cct ober 1993 and reported contract rates begi nning at $10/ton for raw
naterial. Appellant has presented no data to show that these conparabl es
are inapposite, nor has it provided the sal es prices received fromits own
sal es or otherw se established that a different price woul d be nore
appropriate, a seemngly critical elenent if it intends to show BLM
overval ued the boulders in the contract area. An appellant has the burden
of show ng error in the chal |l enged deci sion and supporting its allegations
w th evi dence denonstrating error. "Qonclusory allegations of error or
di fferences of opinion, standing alone, do not suffice.”" K ng s Meadow
Ranches, 126 | BLA 339, 342 (1993). Quite sinply, Appellant has failed to
chal  enge the data used by BLMon appeal , despite its opportunity to do so
before thi s Board.

Appel  ant al so argues that it shoul d have been permitted to provi de
input to the 1994 Appraisal. However, to the extent this is an argunent
that Appel | ant was deni ed due process, it nust be denied. There is no
right to cooment on an appraisal until the Appellant is affected by its
application. A that point the Appellant's right to be heard is satisfied
by appeal to this Board. See M L. Petersen, 152 |IBLA 379, 395 (2000).

Appel lant al so urges that it has been unfairly treated because the
1994 Apprai sal has only been applied to Appellant. (Reply at 3.) However,
the 1994 Apprai sal would apply to any party purchasi ng boul ders fromBLMin
that area for the same tine period, and subject to conparison of relevant
factors. Appellant appears to assune that it is the only party that woul d
pur chase boul ders fromthe land in question, but there is nothing to
prohibit BLMfromsel ling the boul ders to another party.

Under 43 CF. R ' 3610.1-2(b), mneral materials are to be
reapprai sed at intervals of not less than 2 years and the contract unit
price adj usted accordingly. The boul ders were renoved after the 1994
Apprai sal, but Appellant woul d have BLMignore that apprai sal and conti nue
torely on the 1988 Apprai sal used in the Hsk Report. There is evidence
inthe record that the market for boul ders changed after the contract was
signed and the appraisal BLMrelied on is sufficiently detailed to support
its determnation as to val ue.

Appel | ant states that it objects to the reasonabl eness of the
admni strative costs but has not provided any evidence to support this
objection. Therefore, we affirmBLMs assessnent of costs. Appel |l ant
further requests the nanes and addresses of every person for whomcosts are
al | eged

152 | BLA 95

WA Ver si on



| BLA 97-561

and their tel ephone nunbers. (SCRat 2.) However, even if such
information was avail able to this Board, Appellant has nade no subm ssion
as to why such information i s necessary and the request is deni ed.

Appel  ant has al so requested an evidentiary hearing. "A though
authorized under 43 CF.R ' 4.415, a hearing is required only when the
record before the Board presents conflicting issues of fact that cannot be
resol ved on the basis of that record.” HFne Gove Farns, 126 | BLA 269, 275
(1993), and cases cited therein. "Ahearing is not necessary in the
absence of a material issue of fact, which, if proven, would alter the
disposition of the appeal ." See Natec Mnerals, Inc., 143 IBLA 362, 373-74
(1998) (citations omtted). Wiile Appellant nmakes a concl usory cl ai mthat
two statenents nade in the record are false (Reply at 6-7), it offers no
evidence of the materiality of those statenents in the context of the total
record, nor do we find that Appellant has identified any naterial issue of
fact which cannot be resol ved by the Board on the record before us.
Therefore, a hearing is not warranted and the request is denied. Santa Fe
Mnerals, Inc., 145 IBLA 317, 326 (1998).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Li sa Hermer
Admini strative Judge
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